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Welcome to Piper Alderman’s Wills Watch which aims to provide 
accessible and informative summaries on current succession law 
and estate administration issues.
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Francis Ward (Mr Ward) died from a 
deliberate drug overdose on 20 June 
2009. By a “home-made” Will dated 5 
August 2007, he had revoked a prior 
Will, appointed Mr Merin Nielsen as his 
executor, and left his estate to Mr Nielsen 
as the sole beneficiary. There was no 
reason to doubt the validity of this Will.

On 16 February 2012 Mr Nielsen was 
convicted of having assisted Mr Ward 
to commit suicide and was sentenced to 
three years imprisonment. Mr Nielsen had 
travelled to Mexico at the request of Mr 
Ward, purchased the drug Pentobarbital 
and provided it to Mr Ward on his return 
to Australia. Mr Ward subsequently 
ingested this drug which led to his death.

The Public Trustee argued that Mr Nielsen 
was not “capable” of acting as executor 
under the Will, and therefore the Public 
Trustee was entitled to an order to 
administer the estate (s 29(1)(b)(iii) Public 
Trustee Act 1978). It also submitted that 
Mr Nielsen’s “right” to act as executor 
arose from his crime and that Mr Nielsen 
had also forfeited the benefit he would 
have otherwise received under the Will. 

The Public Trustee argued that the estate 
should be administered as on an intestacy, 
the effect in this case being that it would 
be shared equally by Mr Ward’s siblings.

Mr Nielsen submitted that the court should 
exercise its discretion not to apply the 
rule of forfeiture due to the nature of the 
circumstances surrounding Mr Ward’s 
suicide. For example, that the terminally 
ill Mr Ward had independently sought the 
assistance of Mr Nielsen and was aware 
that Mr Nielsen would benefit from the 
Will as the sole beneficiary. 

In Troja v Troja (1994) 33 NSWLR 269, 
the New South Wales Court of Appeal 
affirmed that a person responsible for 
the death of another cannot be allowed 
to benefit from that other person’s 
estate. In that case, the beneficiary had 
been convicted of manslaughter on the 
basis of diminished responsibility. The 
court rejected an argument that it had 
a discretion as to whether to apply the 
forfeiture rule or not. 

In Dunbar v Plant [1998] Ch 412, the English 
Court of Appeal held that the common law 
forfeiture rule was not confined to cases of 
murder and manslaughter, and extended to 
assisting suicide.

Chief Justice De Jersey held that in 
Queensland a person who assists the 
suicide of someone else cannot act as that 
person‘s executor, or take an interest in his 
or her estate. The court has no discretion 
to modify the application of that rule. 
Mr Nielsen’s motivation was considered 
irrelevant.

Assisted suicide and forfeiture 
The Public Trustee of Queensland v The Public Trustee of Queensland & Ors 

[2014] QSC 47

It was ordered that:

• pursuant to s 29(1)(b)(iii) of the 
Public Trustee Act 1978 there be an 
order granting the Public Trustee to 
administer the estate of Mr Ward 
according to his previous Will dated 5 
August 2007

• pursuant to s 6 of the Succession Act 
1981 and s 134 of the Public Trustee 
Act 1978 that the Public Trustee 
should distribute the estate of Mr 
Ward as the basis of an intestacy to 
Mr Ward’s siblings.

Comment: The common law 
forfeiture rule is not confined to cases of 
murder and manslaughter. It will clearly 
apply to assisted suicide. Executors 
and beneficiaries that aid or assist the 
willmaker’s suicide will forfeit their 
“rights” as executors and/or interest as 
beneficiaries under the Will. The ethical 
question of degrees of culpability will not 
be relevant to whether the common law 
rule of forfeiture should be applied. 
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A will, once executed, remains the Will 
of the willmaker unless the willmaker 
revokes it during his or her lifetime. If a 
Will is lost during the willmaker’s lifetime 
that fact does not necessarily mean that 
it has been revoked. However, if the Will 
cannot be located it is presumed that 
the willmaker intentionally destroyed 
the Will. This presumption of revocation 
can be rebutted in circumstances where 
satisfactory evidence can be produced 
to the contrary. The presumption of 
revocation and the evidence to rebut that 
presumption was considered by the New 
South Wales Supreme Court. 

Allen James North, known as “Jim”, died 
in 2011 a single man with no children 
of his own and no surviving immediate 
relatives. Following his death the police 
found a red folder marked “AJN’s Will” 
on his property which contained a series 
of Wills made by Jim over the last six 
years of his life. Jim used an electronic 
typewriter with a golf ball to produce a 
clear, original typed script and carbon 
copy of the Wills. There were only small 
changes to the beneficiaries and the 
percentage division of his estate between 
those beneficiaries over the various Wills. 

The Australian War Memorial was the 
main benefactor throughout each of the 
Wills. The Australian War Memorial 
was significant to Jim as his father had 
fought at Gallipoli and he had previously 
donated some of his father’s war medals 
in memorial.

An original Will, witnessed by his cousin 
Suzanne Lawrence and her husband in 
2008 was found inside the folder but 
was torn in half. That act of tearing the 

Will normally indicates the intention of a 
willmaker to revoke that document. There 
was also another original unsigned document 
found stapled to the back of the folder with 
a 2009 date and headed “This is the last Will 
and Testament of me Allen James North” . 
The 2009 document contained some typing 
errors and there was a carbon copy also in 
the folder stamped with the word “copy”.

There was evidence before the court that 
Thea Kouznetsoff, who had known Jim since 
childhood, had witnessed but did not read a 
2009 Will. This Will could not be found so a 
rebuttable presumption of revocation arose. 
The executors named in all the Wills applied 
for probate of this missing Will contending 
that it was the same as the 2009 document 
stapled to the back of the folder. 

The court was concerned as to:

 � whether the presumption that the 
missing Will was destroyed had been 
rebutted

 � if the presumption had not been 
rebutted, whether the original torn 
2008 Will could be admitted to probate 
on the grounds that Jim had torn up 
and revoked that Will only upon the 
condition that he executed a later valid 
Will.

There was consistent evidence that Jim was 
almost obsessive with his desire to not die 
without a valid Will. It was his practice to 
regularly carry a leather satchel containing 
his most important papers, but this was 
never found following his death. A possible 
scenario was that the original Will was in the 
satchel and that the satchel had been lost. 
Evidence was also given that Jim believed 

he had a Will even a fortnight before 
his death. There was also no reason 
why Jim would have changed the gifts 
to the beneficiaries and, particularly, the 
Australian War Memorial. 

The court inferred that the missing will 
was identical to the 2009 document in 
light of evidence that:

 � the 2009 document reflected the sort 
of Will Jim would have made

 � the original draft and copy were 
deliberately kept in a file and no later 
Will was found

 � it was possible that the 2009 
document was re-typed to correct 
the typing errors Jim had made due 
to his careful nature. 

The presumption of revocation was 
therefore rebutted and the 2009 
document was admitted to probate. 
While the possibility was borderline, the 
court also inferred that if the presumption 
had not been rebutted, it would have 
found that the torn 2008 Will could also 
have been admitted to probate. 

Comment: The presumption of 
revocation was easily rebutted in this case 
because of the clear evidence of Jim’s 
friends and family about his obsessive 
nature and desire to die with a valid 
Will. There is no doubt that if Jim had 
ensured that the Will had been stored 
in a safe place and communicated that 
whereabouts to the executor, this issue 
would not have arisen and the costs and 
time delays in administrating the estate 
could have been avoided.

Lost Wills and the presumption of revocation 
Lawrence v Australian War Memorial [2014] NSWSC 757
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The Northern Territory Court of Appeal 
considered whether a trial judge had made 
an error in determining that the deceased 
did not have a moral duty to provide for his 
two adult grandchildren.

The deceased died on 3 July 2010 leaving 
no provision in his Will for any of his 
grandchildren. He was survived by his 
daughter and her three adult children and 
the two adult children of his deceased son 
Paul, who died in 1995. The deceased’s 
Will stated that no provision had been 
made for Paul’s children because during his 
lifetime, the deceased had made substantial 
gifts of real estate to his son which on his 
death had passed to Paul’s wife Margaret. 
The deceased also owned real estate in 
joint names with Margaret and it was his 
expectation that those assets would all pass 
to Paul’s children upon her subsequent 
death. On this basis, the deceased left his 
entire estate to his daughter.

Paul’s children applied under the Family 
Provision Act 1970 (NT) for provision 
from the estate of their grandfather. They 
were entitled to do so because Paul had 
predeceased their grandfather.

The grandchildren claimed that the 
deceased had a moral duty to provide 
for them on the grounds of their father’s 
contribution to building up the family 
estate. Throughout his working life, 
the deceased worked as a builder and 
property investor. After leaving school, 
Paul joined his father in the business 
and over the years, took an increasingly 
responsible role in the business activities. 
The deceased’s involvement decreased 
until his retirement in 1989 but the 
business continued to operate until Paul’s 
death in 1995. The business benefitted 
all family members and assets were 
acquired and held in various names 
without regard to who had contributed 
towards the cost of the acquisition of 
that asset. The deceased and Margaret 
did not have a good relationship which 
had deteriorated following Paul’s death. 
The grandchildren alleged that the 
relationship and estrangement with 
their grandfather was substantially, if not 
wholly, caused by him.

A moral obligation to provide for grandchildren? 
Simonetto & Anor v Dick [2014] NTCA 4

The trial judge could not find any 
evidence to find that the estrangement 
between the grandchildren and the 
deceased was in fact his fault. The 
winding up of Paul’s estate had been 
complex and difficult. A Deed of 
Settlement was executed in April 2000, 
which provided, among other things, that 
the deceased intended to deal with his 
assets in a fair and even handed manner 
between all of the grandchildren, taking 
into account benefits that had previously 
been provided to them.

The trial judge found that the 
grandchildren were not entitled to any 
provision from the deceased’s estate. On 
appeal, the Court of Appeal considered 
the size and nature of the deceased’s 
estate, the nature of the relationship 
between the grandchildren and the 
deceased, the relationship between 
the deceased and other family who 
may also have claims against the estate, 
the grandchildren’s financial position 
and the nature of the claims made by 
the grandchildren. The trial judge had 
required the grandchildren to establish 
that adequate provision was not available 
to them from anywhere or anyone 
else, including their mother. The Court 
of Appeal agreed that the financial 
position of Margaret was relevant as 
she could reasonably be expected to 
have direct responsibility to provide for 
her children’s needs as a parent. At the 
time of the deceased’s death, Margaret’s 
assets were worth approximately $1.7m. 



[ P U B L I C A T I O N  N A M E ]

Wills Watch 5 August 2014

The assets and income of the grandchildren 
was a relevant factor and their annual 
incomes which ranged between $65,000 
and $214,000. The trial judge had 
found that the grandchildren were not 
forthcoming with details as to their financial 
interests and the provision of information 
as to relevant expenses or expenditure is 
a factor in the assessment of calculating 
adequate provision. This information was 
expected to be provided to the court as 
part of their obligation to full and frank 
disclosure. The Court of Appeal also 
agreed with the trial judge that there was 
no moral obligation upon the deceased to 
provide for the grandchildren and in the 
absence of special circumstances, there is 
no moral obligation upon a grandparent 
to make provision for the maintenance, 
support or advancement of grandchildren 
simply by virtue of such a relationship. 

While there was estrangement between the 
grandchildren and the deceased, it was not 
established that that was due to the fault 
of the deceased and that the estrangement 
negated any moral duty that could have 
existed on the part of the deceased. 
Consequently, the appeal was dismissed, the 
grandchildren having not established that the 
deceased had any moral obligation to provide 
for them or that they should receive further 
provision from the estate. 

Comment: Simply being aggrieved 
by a perceived failure of a moral 
obligation to be provided for in 
a Will overlooks the first and 
paramount jurisdictional question 
of whether an eligible claimant 
has adequate provision for their 
proper maintenance, education and 
advancement in life. As determined 
this will require an eligible claimant to 
lay bare their financial circumstances 
and resources before the court so as 
to determine this question. 
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The Will went on to provide that “…in 
the event that they should neither convert to 
Catholicism or attend my funeral then the share 
given to them under this my Will shall be void 
and the value thereof divided between my 
remaining residuary beneficiaries in the same 
proportions as herein set out.”

Each of the Children attended Mr Carroll’s 
funeral but none of them became a Roman 
Catholic, either prior to the expiration of 
three months after Mr Carroll’s death or 
since that date. One of the children then 
sought relief in the nature of a declaration 
that these conditions attached to the gifts 
in Mr Carroll’s Will were void and of no 
effect and that the gifts were absolute gifts. 
The court first satisfied itself upon how the 
clauses were to be construed. In particular, 
that the gifts  were a condition precedent 
and the requirements were several 
as between the Children, rather than, 
collectively, and that the two conditions 
were:

 � becoming baptised into the Catholic 
Church within a period of three months 
of the date of my death

 � attending my funeral. 

On 6 August 2014 the Equity Division of 
the Supreme Court of New South Wales 
held that testamentary conditions upon 
restraint of religion are not void per se on 
the grounds of public policy.

The late Patrick Carroll (Mr Carroll) died 
on 16 April 2012 having made his last 
will on 15 December 2011 (the Will). Mr 
Carroll was survived by his four children 
Robyn, Pauline, Anthony and Susan (the 
Children). The Children were the children 
of Mr Carroll’s marriage to his former 
wife from whom he separated in 1959. 
Mr Carroll did not take any steps to bring 
up the Children in the Roman Catholic 
faith, neither he nor they attending Roman 
Catholic Church services. 

Around the time of separation, Mr 
Carroll’s former wife was baptised as a 
Jehovah’s Witness and her conversion to 
that faith enraged Mr Carroll, who for the 
rest of his life continued to express his 
very strong objection to both her and the 
Childrens’ membership of that faith. All of 
the Children were baptised as Jehovah’s 
Witnesses in the 1960s and all of them 
remained active in their congregations. 

Mr Carroll’s Will made gifts to the 
Children. However the gifts were “…
subject to and dependent upon them 
becoming baptised into the Catholic Church 
within a period of 3 months from the date of 
my death and such gifts are also subject to 
and dependent (sic) my children attending 
my funeral…”

Are the children Catholic? 
Hickin v Carroll & Ors (No 2) [2014] NSWSC 1059

Converting to Catholicism was related 
back to the first condition and was not a 
third condition of the gifts. Even though 
the practicalities of complying with the 
condition may have been difficult for the 
Children within the prescribed time frame 
it was not impossible and the condition was 
not therefore void for impossibility. The 
Children then invited the court to consider 
whether the condition was against public 
policy. 

The Children submitted that in modern 
Australian society of 2014, a clause such as 
the Baptism condition was either void per 
se as a matter of public policy or, if not, 
contemporary circumstances gave rise to a 
previously unrecognised principle of public 
policy which overcame Mr Carroll’s freedom 
to make the Will. 

It was submitted that the condition offended 
public policy and was void because Mr 
Carroll:

 � discriminated against the Children on 
the grounds of their religion

 � promoted discord within the family in a 
way that affronted concepts of universal 
human rights and freedoms. 
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After examining the High Court authority 
of Cumming (which on its facts held that 
a restraint of religion clause was only 
contrary to public policy if it interfered with 
the parental right to bring up a child in a 
particular faith) that the conditions in the 
Will did not impinge upon the free exercise 
of the Children’s religion and did not 
compel the Children to do anything. 

If they had chosen to do so, they could 
have complied with the Baptism condition. 
Rather, they maintained their adherence to 
the Jehovah’s Witness faith. That choice was 
to be accorded every respect but it did not 
relieve them from the consequences of that 
choice or their eligibility for the gifts under 
the Will.

Therefore, the Baptism condition was not 
uncertain, impossible or contrary to public 
policy and that as the Children had only 
complied with the condition to attend the 
funeral that was insufficient for them to take 
the benefit of the gifts under the Will.
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